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The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Ozone Standards Implementation Act of 2017”.
SEC. 2. FACILITATING STATE IMPLEMENTATION OF EXISTING OZONE STANDARDS.

(a) DESIGNATIONS.—

(1) DESIGNATION SUBMISSION.—Not later than October 26, 2024, notwith-
standing the deadline specified in paragraph (1)(A) of section 107(d) of the
Clean Air Act (42 U.S.C. 7407(d)), the Governor of each State shall designate
in accordance with such section 107(d) all areas (or portions thereof) of the Gov-
ernor’s State as attainment, nonattainment, or unclassifiable with respect to the
2015 ozone standards.

(2) DESIGNATION PROMULGATION.—Not later than October 26, 2025, notwith-
standing the deadline specified in paragraph (1)(B) of section 107(d) of the
Clean Air Act (42 U.S.C. 7407(d)), the Administrator shall promulgate final des-
ignations under such section 107(d) for all areas in all States with respect to
the 2015 ozone standards, including any modifications to the designations sub-
mitted under paragraph (1).

(3) STATE IMPLEMENTATION PLANS.—Not later than October 26, 2026, notwith-
standing the deadline specified in section 110(a)(1) of the Clean Air Act (42
U.S.C. 7410(a)(1)), each State shall submit the plan required by such section
110(a)(1) for the 2015 ozone standards.

(b) CERTAIN PRECONSTRUCTION PERMITS.—

(1) IN GENERAL.—The 2015 ozone standards shall not apply to the review and
disposition of a preconstruction permit application if—

(A) the Administrator or the State, local, or Tribal permitting authority,
as applicable, determines the application to be complete on or before the
date of promulgation of the final designation of the area involved under
subsection (a)(2); or

(B) the Administrator or the State, local, or Tribal permitting authority,
as applicable, publishes a public notice of a preliminary determination or
draft permit for the application before the date that is 60 days after the
date of promulgation of the final designation of the area involved under
subsection (a)(2).

(2) RULES OF CONSTRUCTION.—Nothing in this section shall be construed to—

(A) eliminate the obligation of a preconstruction permit applicant to in-
stall best available control technology and lowest achievable emission rate
technology, as applicable; or

(B) limit the authority of a State, local, or Tribal permitting authority to
impose more stringent emissions requirements pursuant to State, local, or
Tribal law than national ambient air quality standards.

SEC. 3. FACILITATING STATE IMPLEMENTATION OF NATIONAL AMBIENT AIR QUALITY STAND-
ARDS.
(a) TIMELINE FOR REVIEW OF NATIONAL AMBIENT AIR QUALITY STANDARDS.—

(1) TEN-YEAR CYCLE FOR ALL CRITERIA AIR POLLUTANTS.—Paragraphs (1) and
(2)(B) of section 109(d) of the Clean Air Act (42 U.S.C. 7409(d)) are amended
by striking “five-year intervals” each place it appears and inserting “10-year in-
tervals”.

(2) CYCLE FOR NEXT REVIEW OF OZONE CRITERIA AND STANDARDS.—Notwith-
standing section 109(d) of the Clean Air Act (42 U.S.C. 7409(d)), the Adminis-
trator shall not—

(A) complete, before October 26, 2025, any review of the criteria for ozone
published under section 108 of such Act (42 U.S.C. 7408) or the national
ambient air quality standard for ozone promulgated under section 109 of
such Act (42 U.S.C. 7409); or

(B) propose, before such date, any revisions to such criteria or standard.

(b) CONSIDERATION OF TECHNOLOGICAL FEASIBILITY.—Section 109(b)(1) of the
Clean Air Act (42 U.S.C. 7409(b)(1)) is amended by inserting after the first sentence
the following: “If the Administrator, in consultation with the independent scientific
review committee appointed under subsection (d), finds that a range of levels of air
quality for an air pollutant are requisite to protect public health with an adequate
margin of safety, as described in the preceding sentence, the Administrator may
consider, as a secondary consideration, likely technological feasibility in establishing
and revising the national primary ambient air quality standard for such pollutant.”.
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(c) CONSIDERATION OF ADVERSE PUBLIC HEALTH, WELFARE, SOCIAL, ECONOMIC, OR
ENERGY EFFECTS.—Section 109(d)(2) of the Clean Air Act (42 U.S.C. 7409(d)(2)) is
amended by adding at the end the following:

“(D) Prior to establishing or revising a national ambient air quality standard, the
Administrator shall request, and such committee shall provide, advice under sub-
paragraph (C)(iv) regarding any adverse public health, welfare, social, economic, or
energy effects which may result from various strategies for attainment and mainte-
nance of such national ambient air quality standard.”.

(d) TIMELY ISSUANCE OF IMPLEMENTING REGULATIONS AND GUIDANCE.—Section
109 of the Clean Air Act (42 U.S.C. 7409) is amended by adding at the end the fol-
lowing:

“(e) TIMELY ISSUANCE OF IMPLEMENTING REGULATIONS AND GUIDANCE.—

“(1) IN GENERAL.—In publishing any final rule establishing or revising a na-
tional ambient air quality standard, the Administrator shall, as the Adminis-
trator determines necessary to assist States, permitting authorities, and permit
applicants, concurrently publish regulations and guidance for implementing the
standard, including information relating to submission and consideration of a
preconstruction permit application under the new or revised standard.

“(2) APPLICABILITY OF STANDARD TO PRECONSTRUCTION PERMITTING.—If the
Administrator fails to publish final regulations and guidance that include infor-
mation relating to submission and consideration of a preconstruction permit ap-
plication under a new or revised national ambient air quality standard concur-
rently with such standard, then such standard shall not apply to the review and
disposition of a preconstruction permit application until the Administrator has
published such final regulations and guidance.

“(3) RULES OF CONSTRUCTION.—

“(A) Nothing in this subsection shall be construed to preclude the Admin-
istrator from issuing regulations and guidance to assist States, permitting
authorities, and permit applicants in implementing a national ambient air
quality standard subsequent to publishing regulations and guidance for
such standard under paragraph (1).

“(B) Nothing in this subsection shall be construed to eliminate the obliga-
tion of a preconstruction permit applicant to install best available control
technology and lowest achievable emission rate technology, as applicable.

“(C) Nothing in this subsection shall be construed to limit the authority
of a State, local, or Tribal permitting authority to impose more stringent
emissions requirements pursuant to State, local, or Tribal law than na-
tional ambient air quality standards.

“(4) DEFINITIONS.—In this subsection:

“(A) The term ‘best available control technology’ has the meaning given
to that term in section 169(3).

“(B) The term ‘lowest achievable emission rate’ has the meaning given to
that term in section 171(3).

“(C) The term ‘preconstruction permit'—

“(i) means a permit that is required under this title for the construc-
tion or modification of a stationary source; and

“@i1) includes any such permit issued by the Environmental Protection
Agency or a State, local, or Tribal permitting authority.”.

(e) CONTINGENCY MEASURES FOR EXTREME OZONE NONATTAINMENT AREAS.—Sec-
tion 172(c)(9) of the Clean Air Act (42 U.S.C. 7502(c)(9)) is amended by adding at
the end the following: “Notwithstanding the preceding sentences and any other pro-
vision of this Act, such measures shall not be required for any nonattainment area
for ozone classified as an Extreme Area.”.

(f) PLAN SUBMISSIONS AND REQUIREMENTS FOR OZONE NONATTAINMENT AREAS.—
Section 182 of the Clean Air Act (42 U.S.C. 7511a) is amended—

(1) in subsection (b)(1)(A)(i)(III), by inserting “and economic feasibility” after
“technological achievability”;

(2) in subsection (c)(2)(B)(ii), by inserting “and economic feasibility” after
“technological achievability”;

(3) in subsection (e), in the matter preceding paragraph (1)—

(A) by striking “The provisions of clause (ii) of subsection (c)(2)(B) (relat-
ing to reductions of less than 3 percent), the provisions of paragaphs” and
inserting “The provisions of paragraphs”; and

(B) by striking “, and the provisions of clause (ii) of subsection (b)(1)(A)
(relating to reductions of less than 15 percent)”’; and

(4) in paragraph (5) of subsection (e), by striking “, if the State demonstrates
to the satisfaction of the Administrator that—" and all that follows through the
end of the paragraph and inserting a period.
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(g) PLAN REVISIONS FOR MILESTONES FOR PARTICULATE MATTER NONATTAINMENT
AREAS.—Section 189(c)(1) of the Clean Air Act (42 U.S.C. 7513a(c)(1)) is amended
by inserting “, which take into account technological achievability and economic fea-
sibility,” before “and which demonstrate reasonable further progress”.

(h) EXCEPTIONAL EVENTS.—Section 319(b)(1)(B) of the Clean Air Act (42 U.S.C.
7619(b)(1)(B)) is amended—

(1) in clause (i)—

(A) by striking “(i) stagnation of air masses or” and inserting “(i)(I) ordi-
narily occurring stagnation of air masses or (II)”; and

(B) by inserting “or” after the semicolon;

(2) by striking clause (ii); and

(3) by redesignating clause (iii) as clause (ii).

(i) REPORT ON EMISSIONS EMANATING FROM OUTSIDE THE UNITED STATES.—Not
later than 24 months after the date of enactment of this Act, the Administrator, in
consultation with States, shall submit to the Congress a report on—

(1) the extent to which foreign sources of air pollution, including emissions
from sources located outside North America, impact—

(A) designations of areas (or portions thereof) as nonattainment, attain-
ment, or unclassifiable under section 107(d) of the Clean Air Act (42 U.S.C.
7407(d)); and

(B) attainment and maintenance of national ambient air quality stand-
ards;

(2) the Environmental Protection Agency’s procedures and timelines for dis-
posing of petitions submitted pursuant to section 179B(b) of the Clean Air Act
(42 U.S.C. 7509a(b));

(3) the total number of petitions received by the Agency pursuant to such sec-
tion 179B(b), and for each such petition the date initially submitted and the
date of final disposition by the Agency; and

(4) whether the Administrator recommends any statutory changes to facilitate
the more efficient review and disposition of petitions submitted pursuant to
such section 179B(b).

(j) STUDY ON OZONE FORMATION.—

(1) STuDY.—The Administrator, in consultation with States and the National
Oceanic and Atmospheric Administration, shall conduct a study on the atmos-
pheric formation of ozone and effective control strategies, including—

(A) the relative contribution of man-made and naturally occurring nitro-
gen oxides, volatile organic compounds, and other pollutants in ozone for-
mation in urban and rural areas, including during wildfires, and the most
cost-effective control strategies to reduce ozone; and

(B) the science of wintertime ozone formation, including photochemical
modeling of wintertime ozone formation, and approaches to cost-effectively
reduce wintertime ozone levels.

(2) PEER REVIEW.—The Administrator shall have the study peer reviewed by
an independent panel of experts in accordance with the requirements applicable
to a highly influential scientific assessment.

(3) REPORT.—The Administrator shall submit to Congress a report describing
the results of the study, including the findings of the peer review panel.

(4) REGULATIONS AND GUIDANCE.—The Administrator shall incorporate the re-
sults of the study, including the findings of the peer review panel, into any Fed-
eral rules and guidance implementing the 2015 ozone standards.

SEC. 4. APPLICABILITY OF SANCTIONS AND FEES IF EMISSIONS BEYOND CONTROL.

The Clean Air Act (42 U.S.C. 7401 et seq.) is amended by inserting after section
179B the following new section:

“SEC. 179C. APPLICABILITY OF SANCTIONS AND FEES IF EMISSIONS BEYOND CONTROL.

“(a) IN GENERAL.—Notwithstanding any other provision of this Act, with respect
to any nonattainment area that is classified under section 181 as severe or extreme
for ozone or under section 188 as serious for particulate matter, no sanction or fee
under section 179 or 185 shall apply with respect to a State (or a local government
or source therein) on the basis of a deficiency described in section 179(a), or the
State’s failure to attain a national ambient air quality standard for ozone or particu-
late matter by the applicable attainment date, if the State demonstrates that the
State would have avoided such deficiency or attained such standard but for one or
more of the following:

“(1) Emissions emanating from outside the nonattainment area.

“(2) Emissions from an exceptional event (as defined in section 319(b)(1)).

“(3) Emissions from mobile sources to the extent the State demonstrates
that—
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“(A) such emissions are beyond the control of the State to reduce or elimi-
nate; and

“(B) the State is fully implementing such measures as are within the au-
thority of the State to control emissions from the mobile sources.

“(b) No EFFECT ON UNDERLYING STANDARDS.—The inapplicability of sanctions or
fees with respect to a State pursuant to subsection (a) does not affect the obligation
of the State (and local governments and sources therein) under other provisions of
this Act to establish and implement measures to attain a national ambient air qual-
ity standard for ozone or particulate matter.

“(c) PERIODIC RENEWAL OF DEMONSTRATION.—For subsection (a) to continue to
apply with respect to a State or local government (or source therein), the State in-
volved shall renew the demonstration required by subsection (a) at least once every
5 years.”.

SEC. 5. DEFINITIONS.

In this Act:

(1) ADMINISTRATOR.—The term “Administrator” means the Administrator of
the Environmental Protection Agency.

(2) BEST AVAILABLE CONTROL TECHNOLOGY.—The term “best available control
technology” has the meaning given to that term in section 169(3) of the Clean
Air Act (42 U.S.C. 7479(3)).

(3) HIGHLY INFLUENTIAL SCIENTIFIC ASSESSMENT.—The term “highly influen-
tial scientific assessment” means a highly influential scientific assessment as
defined in the publication of the Office of Management and Budget entitled
“Final Information Quality Bulletin for Peer Review” (70 Fed. Reg. 2664 (Janu-
ary 14, 2005)).

(4) LOWEST ACHIEVABLE EMISSION RATE.—The term “lowest achievable emis-
sion rate” has the meaning given to that term in section 171(3) of the Clean
Air Act (42 U.S.C. 7501(3)).

(5) NATIONAL AMBIENT AIR QUALITY STANDARD.—The term “national ambient
air quality standard” means a national ambient air quality standard promul-
gated under section 109 of the Clean Air Act (42 U.S.C. 7409).

(6) PRECONSTRUCTION PERMIT.—The term “preconstruction permit’—

(A) means a permit that is required under title I of the Clean Air Act
(42 U.S.C. 7401 et seq.) for the construction or modification of a stationary
source; and

(B) includes any such permit issued by the Environmental Protection
Agency or a State, local, or Tribal permitting authority.

(7) 2015 0ZONE STANDARDS.—The term “2015 ozone standards” means the na-
tional ambient air quality standards for ozone published in the Federal Register
on October 26, 2015 (80 Fed. Reg. 65292).

SEC. 6. NO ADDITIONAL FUNDS AUTHORIZED.

No additional funds are authorized to be appropriated to carry out the require-
ments of this Act and the amendments made by this Act. Such requirements shall
be carried out using amounts otherwise authorized.

PURPOSE AND SUMMARY

H.R. 806, the Ozone Standards Implementation Act, was intro-
duced on February 1, 2017, by Rep. Pete Olson (R-TX), together
with Rep. Bill Flores (R-TX), Rep. Robert Latta (R—-OH), Rep. San-
ford Bishop (D-GA), Majority Leader Kevin McCarthy (R—CA), Rep.
Henry Cuellar (D-TX), Majority Whip Steve Scalise (R-LA), Rep.
Jim Costa (D-CA), Rep. Kevin Cramer (R-ND), Rep. Billy Long (R—
MO) Rep. Evan Jenkins (R-WV), Rep. Michael Burgess (R-TX),
Rep. James Renacci (R-OH), Rep. Jeb Hensarling (R-TX), Rep.
David McKinley (R-WV), Rep. Brett Guthrie (R-KY), Rep. Larry
Bucshon (R-IN), Rep. Bill Johnson (R—-OH), Rep. Randy Weber (R-
TX), and Rep. Brian Babin (R-TX). The bill would provide addi-
tional time for States and localities to implement new ozone stand-
ards, and address other challenges under the National Ambient Air
Quality Standards (NAAQS) program.
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BACKGROUND AND NEED FOR LEGISLATION

Under the Clean Air Act’'s NAAQS program, the Environmental
Protection Agency (EPA) Administrator sets standards for criteria
pollutants, including ground-level ozone.! According to EPA, since
1980 ozone levels have declined by 32 percent.2

EPA initially established ozone standards in 1971, and subse-
quently revised the standards in 1979, 1997, and 2008.3 The stand-
ards set in 2008 established an 8-hour standard of 75 parts per bil-
lion (ppb), replacing a 1997 standard equivalent to 84 ppb. EPA did
not publish its implementing regulations for the 2008 standards
until March 2015, nearly 7 years after these standards had been
issued by the agency.

In October 2015, the EPA Administrator also promulgated a new
8-hour ozone standard of 70 ppb.4 Under the Clean Air Act’s statu-
tory schedule, States were required to submit designation rec-
ommendations by October 1, 2016 and EPA had planned to promul-
gate final nonattainment designations by October of 2017. How-
ever, in June 2017, the EPA, using its authority under the Clean
Air Act, extended the deadline for final nonattainment designations
by one year until October 1, 2018.5 Based on the agency’s moni-
toring data for 2012 to 2014, 241 counties with ozone monitors in
33 States would violate the new standard.® These projections do
not include counties that currently do not have monitors, or contig-
uous counties that do not exceed 70 ppb but that may also be des-
ignated to be in nonattainment.”

Prior to EPA’s issuance of the 2015 ozone standards, nearly 700
national, state, and local organizations and stakeholders rep-
resenting businesses and jobs across the country had requested
that EPA retain the 2008 standards.8 In comments on the proposed
rule, many State environmental regulators also raised concerns
about any revision to the 2008 standards, and specifically regard-
ing the role of background ozone, both naturally-occurring and
internationally transported contributions, and limitations to the ex-

1The other criteria pollutants are carbon monoxide, lead, nitrogen dioxide, particulate matter,
and sulfur dioxide. The Clean Air Act requires that EPA set national primary and secondary
standards for criteria pollutants that, “allowing an adequate margin of safety,” are requisite to
protect public health and welfare. 42 U.S.C. 7409.

2See National Trends in Ozone Levels available at https:/www.epa.gov/air-trends/ozone-
trends.

3For background on EPA’s ozone standards, see Memorandum of the Energy and Commerce
Committee, Majority Staff dated March 22, 2017 and available at http://docs.house.gov/meetings/
IF/IF18/20170322/105754/HHRG-115-1F18-20170322-SD020.pdf.

480 Fed. Reg. 65,292 (Oct. 26, 2015).

582 Fed. Reg. 29,246 (June 28, 2017). See also EPA memo dated Oct. 1, 2015 available at
https:/www.epa.gov/sites/production/files/2015-10/documents/implementation_memo.pdf and
guidance dated Feb. 25, 2016 available at https:/www.epa.gov/sites/production/files/2016-02/doc-
uments/ozone-designations-guidance-2015.pdf.

6 See EPA “County-level Design Values for the 2015 Ozone Standards” available at https:/
www.epa.gov/sites/production/files/2015-10/documents/20151001_bynumbers.pdf. Of the 241
counties, 213 are outside of California.

7The Clean Air Act established ozone classification and attainment dates for the initial ozone
standards of 3 years for “Marginal,” 6 years for “Moderate,” 9 years for “Serious,” 15 years for
“Severe,” and 20 years for “Extreme.” 42 U.S.C. 7511. These deadlines have applied to subse-
quent ozone standards. See, e.g. NRDC v. EPA, Case No. 12-1321, U.S. Court of Appeals for
the District of Columbia Circuit (Dec. 23, 2014).

8See July 29, 2015 Letter to Chief of Staff Denis McDonough from Energy and Commerce
Committee Members and enclosure available at https:/energycommerce.house.gov/sites/repub-
licans.energycommerce.house.gov/files/114/Letters/20150729WHUpdated.pdf.
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ceptional events exclusion and other Clean Air Act tools that EPA
had highlighted for regulatory relief to address background ozone.?

In addition to challenges relating to implementing the new ozone
standards, State and local air agencies are increasingly confronting
other challenges under the statutory construct of the NAAQS pro-
gram. For example, in 2012, the Energy and Commerce Committee
held forums with many State and local air regulators to examine
lessons of Clean Air Act implementation.10 At these forums, State
regulators identified a number of implementation challenges that
have emerged since the 1990 Clean Air Act Amendments. These
challenges ranged from the agency’s failure to issue timely imple-
mentation regulations and guidance when standards are revised to
specific issues relating to emissions beyond State regulatory con-
trol, including Federal motor vehicle engine standards, foreign
emissions, and exceptional events, such as wildfires. The States
identified challenges with statutory provisions interpreted to re-
quire States to pursue measures that may not be technologically or
economically feasible and with the current statutory requirement
that EPA review all NAAQS no later than every 5 years.

WHAT THE LEGISLATION WouLD Do

H.R. 806 seeks to address concerns raised by State and local air
agencies and facilitate more efficient implementation of ozone
stanlc(iiards, and the NAAQS program generally.ll Key provisions
would:

e Phase in implementation of the 2015 ozone standards by
extending the date for final designations from the current 2018
to 2025, and aligning permitting requirements;

¢ Revise the time for mandatory review of NAAQS from 5 to
10 years, while allowing the EPA Administrator discretion to
issue revised standards earlier;

e Authorize the EPA Administrator to consider technological
feasibility, as a secondary consideration, when establishing or
revising NAAQS;

e Direct the EPA Administrator to obtain advice from the
agency’s scientific advisory committee regarding potential ad-
verse effects prior to revising NAAQS, as required by section
109 of the Clean Air Act;

e Direct the EPA Administrator to issue implementation
regulations and guidance concurrently when revising NAAQS,
including with respect to permitting requirements;

e Ensure that for certain ozone and particulate matter non-
attainment areas, States are not required to include economi-
cally infeasible measures in their implementation plans;

9See, e.g. State Environmental Agency Perspectives on Background Ozone and Regulatory Re-
lief (June 2015) available at http://www.csg.org/aapca_site/documents/AAPCASurvey-
StateEnvironmentalAgencyPerspectivesonBackgroundOzoneandRegulatoryRelief-June201.pdf.

10See Clean Air Act Forum (Part I) available at https:/energycommerce.house.gov/hearings-
and-votes/event/clean-air-act-forum-part-i; Clean Air Act Forum (Part II) available at https:/
energycommerce.house.gov/hearings-and-votes/event/clean-air-act-forum-part-ii; Clean Air Act
Forum (Part III) available at https://energycommerce.house.gov/hearings-and-votes/event/clean-
air-act-forum-part-iii.

11The legislation is substantially similar to HR 4775 passed by the House in the 114th Con-
gress also entitled the “Ozone Standards Implementation Act of 2016.” A legislative hearing was
held on April 14, 2016 (see hearing webpage available at https:/energycommerce.house.gov/hear-
ings-and-votes/hearings/hr-4775-0zone-standards-implementation-act-2016 and Hearing Record,
Serial No. 114-134 available at https://www.gpo.gov/fdsys/pkg/CHRG-114hhrg20589/pdf/CHRG-
114hhrg20589.pdf). The bill passed the House on June 8, 2016 by a recorded vote of 234-177.
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¢ Revise the definition of exceptional events under section
319 of the Clean Air Act to include droughts and extraordinary
stagnation,;

¢ Direct EPA to submit two reports to Congress including (i)
a report regarding the impacts of foreign emissions on NAAQS
compliance and related matters; and (ii) a report regarding
ozone formation and effective control strategies; and

e Limit the applicability of particular sanctions and fees on
certain ozone and particulate matter nonattainment areas if
States demonstrate the reason for nonattainment is for emis-
sions beyond the States’ regulatory control.

The specific provisions of the bill are addressed below:

Section 2—Additional Time to Implement 2015 Ozone Standards

Section 2 of the bill would provide additional time for States and
localities to implement the 2015 ozone standards by extending the
date for final designations from 2018 to 2025 and aligning permit-
ting requirements with the designations.

Providing additional time to implement the 2015 standards will
allow EPA and States time to fully implement the 2008 ozone
standards. It will also allow EPA time to review and develop all of
its necessary implementation regulations and guidance to imple-
ment the new standards.'2 It will also ensure that hundreds of
counties already on track to meet the standards can come into com-
pliance without being subjected unnecessarily to new regulatory
burdens, paperwork requirements, and restrictions.13

Aligning permitting requirements with the designations will also
encourage domestic manufacturing. As reflected in testimony, the
2015 ozone standards are already affecting permitting for domestic
manufacturing even though nonattainment designations have not
been promulgated.14 Further, to the extent areas are designated by

12EPA took nearly 7 years to finalize implementing regulations for the 2008 ozone standards.
Similarly, for the agency’s particulate matter standards announced in 2012, implementing regu-
lations were not finalized for approximately three and one-half years. In addition, an extension
of time would allow the agency more time to address any backlogs with respect to other pending
state implementation plans for ozone or other standards. For example, as of the end of FY 2016,
there were 322 backlogged plans. See EPA Congressional Justification, at p. 561, available at
https://www.epa.gov/sites/production/files/2017-05/documents/fy-2018-congressional-
justification.pdf.

13EPA has projected “the vast majority of U.S. counties will meet the [2015 ozone standards]
by 2025 just with the rules and programs now in place or underway.” See EPA Fact Sheet avail-
able at https://www.epa.gov/sites/production/files/2015-10/documents/
20151001designations_permitting.pdf.

14 See, e.g. EPA Oct. 15, 2012 Memo, available at https:/www.epa.gov/sites/production/files/
2015-07/documents/timely.pdf, (“new or revised NAAQs “apply to any final permit issued after
the effective dates of the requirements unless the EPA has provided for grandfathering of the
specific requirements for applications pending on the effective date of the new requirement”);
see also April 1, 2010 Memo available at https:/www.epa.gov/sites/production/files/2015-07/docu-
ments/psdnaags.pdf (“EPA generally interprets the CAA and EPA’s PSD permitting program
regulations to require that each final PSD decision reflect consideration of any NAAQS that is
in effect at the time the permitting authority issues a final permit.”) At a February 16, 2017
hearing before the Subcommittee on Environment, Ross Eisenberg, Vice President for Energy
and Resources Policy for the National Association of Manufacturers, testified regarding the im-
pact of the 2015 standards on domestic manufacturing: “It was a 2015 problem for domestic
manufacturing. So the minute, literally the minute the new standards had the goalposts re-
moved and the new ozone standards come into place, for permitting that is, that is what you
have to hit. And so even though you have a couple years, and it really isn’t that many years,
but a couple years to start working on state implementation plans, for permitting purposes day
one, the day EPA goes final, you've got to hit those limits.” See Testimony available at http:/
docs.house.gov/meetings/IF/IF18/20170216/105582/HHRG-115-1F18-Transcript-20170216.pdf.
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the agency as being in nonattainment with the new standards, this
is likely to deter investment by companies in these areas.15

Additional time would also allow for judicial review of legal chal-
lenges by States and other regulated entities pending in the D.C.
Circuit.16 In addition to the concerns about whether the new stand-
ards are achievable for many counties,'? there are concerns about
the costs of implementation, which are estimated by EPA to be $2
billion annually in 2025,18 but may be significantly higher.1® Ques-
tions have also been raised regarding EPA’s projections of bene-
fits.20

While some commenters on the legislation have raised concerns
that this or other provisions of the bill would “roll back” provisions
of the Clean Air Act or harm our nation’s efforts to protect air qual-
ity, nothing in H.R. 806 changes any existing air quality standards
or regulations.21 The bill simply provides additional time and flexi-
bility to implement standards under the NAAQS program in a

15For example, at a February 16, 2017 hearing before the Subcommittee on Environment,
Kevin Sunday, Director of Government Affairs for the Pennsylvania Chamber of Business and
Industry, testified: “. . . if we see non-attainment, for a lot of companies the location just gets
crossed right off the list, before you even evaluate workforce, location, infrastructure . . .” See
Testimony available at http:/docs.house.gov/meetings/IF/IF18/20170216/105582/HHRG-115-
IF18-Transcript-20170216.pdf.

16 Murray Energy Corporation v. EPA, No. 15-1385 (consolidated with 15-1392, 15-1490, 15—
1491 & 15-1494), United States Court of Appeals for the District of Columbia Circuit. States
challenging the standards include Arizona, Arkansas, North Dakota, New Mexico, Oklahoma,
Utah, Wisconsin, Kentucky and Texas.

17For example, at the April 14, 2016 legislative hearing on H.R. 4775, which was substan-
tially similar to H.R. 806, and included the same provisions to extend compliance dates for the
2015 standards, the State of Arizona’s Director of Environmental Quality, Misael Cabrera, testi-
fied: “We believe that the new standard is simply not achievable in many areas of our State.
Although the Clean Air Act has five mechanisms to bring nonattainment areas in to compliance,
these mechanisms are inadequate for Arizona and likely other Western states.”

18While EPA has not provided any cost estimates for earlier years, the agency provides an
annualized cost estimate of $2 billion in 2025, including $1.4 billion for all States except Cali-
fornia, and an additional $800 million for California post-2025. EPA’s cost estimate in the final
rule is significantly lower than its estimate in the proposed rule, where it estimated annual
costs for a 70 ppb standard to be $3.9 billion (except California) in 2025. See November 2014
Regulatory Impact Analysis for Proposed Rule at ES-14, ES-15 available at https:/
wwwa3.epa.gov/ttn/ecas/regdata/RIAs/20141125ria.pdf.

19For example, at the legislative hearing on the predecessor bill, H.R. 4775, the Chairman
of the Texas Commission on Environmental Quality testified regarding EPA’s cost estimates:
“My agency’s analysis suggests those figures are dramatically incorrect. For example, the EPA
only includes industry’s costs in their analysis, not the states’ or taxpayer’s costs. Nor do they
look at economic impacts like increased electricity costs.” Further, EPA projected that “unidenti-
fied controls” would be needed in some areas to meet a 70 ppb standard, including for 100 per-
cent of the NOx emissions reductions needed in California. See October 2015 Regulatory Impact
Analysis for Final Rule at Table 4-9 at 4-40, 4A-5 at 4A-6 and 4A—6 at 4A-6; Tables 3-9- and
3-10 (California) at 3—24 available at https:/www.regulations.gov/#!documentDetail;D=EPA-HQ-
OAR-2013-0169-0057.

20 See Testimony of Louis Anthony Cox, Jr. Chief Sciences Officer, Nexthealth Technologies
available at http:/docs.house.gov/meetings/IF/IF03/20150616/103610/HHRG-114-IF03-Wstate-
CoxL-20150616.pdf and Hearing Record, Serial No. 114-56 available at https:/www.gpo.gov/
fdsys/pkg/CHRG-114hhrg97678/pdf/CHRG-114hhrg97678.pdf; April 14, 2016 Testimony of Bryan
Shaw, Chairman, Texas Commission on Environmental Quality, at pp. 1-2, available at http:/
docs.house.gov/meetings/IF/IF03/20160414/104778/HHRG-114-1F03-Wstate-ShawB-20160414.pdf
and Hearing Record, Serial No. 114-134 available at https://www.gpo.gov/fdsys/pkg/CHRG-
114hhrg20589/pdf/CHRG-114hhrg20589.pdf

21 Commenters on the legislation have also raised concerns that under the bill, the public will
not know if the air that they are breathing is unhealthy. The Air Quality Index is EPA’s tool
for providing the public with the most up-to-date information about air quality where they live.
See EPA Fact Sheet available at https:/www.epa.gov/sites/production/files/2015-10/documents/
20151001 air quality_index updates.pdf. Nothing in the bill changes federal regulations (40
CFR 58.50) requiring that States and local agencies report Air Quality Index information to the
general public on a daily basis.uNothing in the bill changes any requirements to monitor, meas-
ure, and report air quality data.
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manner that avoids unnecessary costs or restrictions on economic
and job growth.22

Section 3(a)—Timeline for Review of NAAQS

Section 3(a) would change the mandatory review of NAAQS from
5 to 10 years, while allowing the EPA Administrator discretion to
issue revised standards earlier. Under the section, the Adminis-
trator would not be precluded from considering new evidence ear-
lier than 10 years if warranted.

Providing additional time for the EPA Administrator and the
agency to complete the agency’s mandatory reviews of NAAQS
would address concerns regarding the current review cycle raised
by numerous air regulators,23 and supported at the legislative
hearing on the bill.2¢ Allowing additional time is reasonable be-
cause the agency does not typically complete its review within the
current statutory time frame.25 As set forth on the agency website,
the review process is “a lengthy undertaking,” which involves a
“Planning” phase, “Integrated Science Assessment,” “Risk/Exposure
Assessment,” “Policy Assessment,” and a rulemaking process for
each review—which itself can be a multi-year process.

Providing the EPA Administrator with additional time to review
the standards is also reasonable because, as noted above, EPA
itself can take years to develop the regulations and guidance need-
ed to implement the standards being reviewed. Yet, under the cur-
rent five year schedule, the review process must begin long before
the standards being reviewed have even begun to be implemented.
For example, EPA set its 2008 ozone standards in March of that

22 At the legislative hearing on H.R. 806, the San Joaquin Valley Air Pollution Control District
Executive Director testified “There is nothing in this bill that would roll back even a single
measure that we have already put in place or will hold back anything that we have to do and
we are planning to do moving forward to meet the current standards.” At the legislative hearing
on the predecessor bill, H.R. 4775, he testified: “H.R. 4775, in my opinion, provides for much
needed streamlining of the implementation of the Clean Air Act. It does not roll back anything
that is already in the Clean Air Act in the form of protections for public health, safeguarding
public health and it does nothing to roll back any of the progress that has been made and it
will not impede or slow down our progress as we move forward to reduce air pollution and im-
prove public health.” The Chairman of the Texas Commission on Environmental Quality simi-
larly testified that the bill “simply provides for additional time with the implementation of the
latest standard but it does not roll back those requirements that are in place.”

23 See March 22, 2017 Memorandum, supra n. 3, at footnote 21.

24 At the legislative hearing on H.R. 806, the President of the Association of Air Pollution Con-
trol Agencies and Kentucky’s air quality director, testified “H.R. 806 provides for a more prac-
tical and attainable 10-year interval for the review and potential revision of air quality stand-
ards. Moving forward, this time period will be essential to achieve the most difficult, the most
expensive remaining increments of air quality improvement.” The Director of Maine’s Bureau
of Air Quality testified: “The changes, as proposed in HR 806 . . . to extend the time frame
for standard review from every five years to every ten years, including concurrently published,
clearly defined implementing regulations, would allow for due process to be followed and ful-
filled. This would more effectively and efficiently utilize federal, state, and individual facility re-
sources to establish a standard and work for the improvement of air quality and protection of
the people of our nation.” At the legislative hearing on the predecessor bill, H.R. 4775, the
Chairman of the Texas Commission on Environmental Quality testified: “By lengthening the re-
quired review period from five to ten years, it will ensure the EPA does not rush to lower given
standards only to comply with a statutory deadline. Furthermore, it will give states more time
to comply with previous standards before getting saddled with more stringent standards and
facing economic and developmental sanctions for nonattainment.” The Executive Director of the
Utah Dept. of Environmental Quality also testified: “In general, extending the 5-year NAAQS
review cycle so that it better aligns with the prescribed NAAQS implementation timelines is ap-
propriate.” The Executive Director of the San Joaquin Valley Air Pollution Control District also
testified: “H.R. 4775 helps reduce the current chaotic nature of the transition between standards
by requiring that EPA issue guidance on implementing new standards in a timely manner and
extending the timeframe to review new standards from 5 years to 10 years.”

25 EPA’s current process for reviewing NAAQS is described by the agency on its website at
https://www.epa.gov/criteria-air-pollutants/process-reviewing-national-ambient-air-quality-stand-
ards. For the list of current NAAQS and links to the specific review periods for each criteria
pollutants, see https://www.epa.gov/criteria-air-pollutants/naaqgs-table.
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year, and then began the process to review those standards in Sep-
tember of that same year, only six months after the standards had
been published.26

The NAAQS review process, moreover, requires States to expend
substantial resources, including review of scientific assessments
and proposed rules, while at the same time they are also imple-
menting multiple existing standards. For example, States and local
air agencies are currently required to implement standards for
ozone, particulate matter, and sulfur dioxide. For each of these new
standards, States must make designations and then prepare and
comply with implementation plans. Under the current five-year re-
view cycle, States and local air regulators may be required to divert
resources away from implementing an existing standard to focus on
the review of that same standard that has yet to be implemented.

Section 3(b)—Consideration of Technological Feasibility

Section 3(b) would authorize the EPA Administrator to consider
technological feasibility when selecting among a range of potential
standards that are supported by public health data. In particular,
this section states that if the EPA Administrator, in consultation
with EPA’s independent scientific advisory committee, finds a
range of levels of air quality are requisite to protect public health
with an adequate margin of safety, then “the Administrator may
consider, as a secondary consideration, likely technological feasi-
bility in establishing and revising the national primary ambient air
quality standard for his pollutant.” (Emphasis added).

Section 3(b) does not change the Clean Air Act’s requirement
that standards be based on protection of public health. The bill
simply clarifies that the EPA Administrator has the discretion to
consider technological feasibility when choosing among a range of
levels identified and supported by the science as protective of pub-
lic health. This is a clarification for future Administrators that
Congress considers technological feasibility to be a reasonable part
of the decision-making process when policy choices must be made
among a range of scientifically valid options.27

Section 3(c)—Consideration of Potential Adverse Effects

Section 3(c) would direct the EPA Administrator to consider po-
tential adverse effects when setting NAAQS standards. In par-
ticular, under section 109 of the Clean Air Act, EPA’s independent
scientific advisory committee is required to provide advice to the
agency about the potential adverse effects of implementing new air
quality standards. 42 U.S.C. 7409(d)(2)(C)(iv). While the Act ex-

26 See Notice of Workshop and Call for Information on Integrated Science Assessment for
Ozone, 73 Fed. Reg. 56581 (Sept. 29, 2008).

27 At the legislative hearing on the predecessor bill, H.R. 4775, the Executive Director of the
San Joaquin Valley Air Pollution Control District testified: “I believe that standards should be
set with science only and I don’t think this bill really goes away from that. What it says is that
when CASAC makes a recommendation and they give a range to the administration to consider,
right now it goes through the administration. Depending on who’s in charge they make these
various assumptions and set the standard where it needs to be and then they come up with
something. This really brings some order, some law into how you can actually pick within that
range what is an appropriate standard.” Similarly, the Chairman of the Texas Commission on
Environmental Quality testified: “The [Clean Air] Act’s requirement that the EPA ignore techno-
logical and economic considerations might have made sense forty years ago when it was initially
passed. However, pollution levels have been lowered to such a degree that the law of dimin-
ishing returns has made it more and more difficult to continue to reduce pollutant levels at all,
much less in a way that is not burdensome economically.”
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pressly requires that the Clean Air Scientific Advisory Committee
(CASAC) “advise the Administrator of any adverse public health,
welfare, social, economic, or energy effects which may result from
various strategies for attainment and maintenance of such national
ambient air quality standards,” EPA does not currently implement
this statutory provision. To the contrary, in May 2015, the Govern-
ment Accountability Office issued a report indicating CASAC has
never provided such advice because EPA has never requested it,
and that EPA has no plans to ask CASAC to provide advice on po-
tential adverse effects.28

Such advice would help inform the NAAQS process and is rel-
evant to developing and implementing new standards. In a survey
by the Association of Air Pollution Control Agencies, 80 percent of
State air agencies said that CASAC advice on potential adverse
public health, welfare, social, economic, or energy effects would be
helpful to their agency.2? Section 3(c) of the bill will ensure this oc-
curs by directing the EPA Administrator, prior to establishing or
revising a NAAQS, to request, and CASAC to provide, such ad-
vice.30

Section 3(d)—Timely Implementing Regulations and Guidance

Section 3(d) requires EPA to issue implementation guidance
when it issues new standards.3! Under the bill, if EPA fails to pro-
vide such information, the standards will not apply to
preconstruction permits until such guidance has been promulgated.
This simply creates an incentive for EPA to be more efficient, and
provides relief for States and regulated entities burdened by regu-
latory deadlines and a lack of needed guidance from the agency.32

28 See GAO Report entitled “EPA SCIENCE ADVISORY PANELS, Preliminary Observations
on the Processes for Providing Scientific Advice,” GAO-15-636T, May 20, 2015 available at
http //gao.gov/assets/680/670288.pdf.

The survey is available at http://www.csg.org/aapca_site/events/documents/
SurveyResults 000.pdf.

30 Concerns have been raised by States regarding the agency’s failure to implement this statu-
tory provision. See, e.g. May 14, 2014 Letter from Senator Vitter available at https:/
web.archive. 0rg/web/20141208042421/http /www.epw.senate.gov/public/
index.cfm?FuseAction=Files.View&FileStore id=999cb305-9457-4fdd-a918-aebf11658e14; see also
Response from Louisiana Dept. of Environmental Quality available at https:/web.archive.org/
web/20150110124050/http:/www.epw.senate.gov/public/
index.cfm?FuseAction=Files.View&FileStore id=78659f58-83aa-4c06-9832-86d90efb0b7d; Re-
sponse from Mississippi Dept. of Environmental Quality available at https:/web.archive.org/web/
20150110124050/http:/www.epw.senate.gov/public/
index.cfm?FuseAction=Files.View&FileStore id=78659f58-83aa-4c06-9832-86d90efb0b7d; Re-
sponse from North Carolina Department of Environment and Natural Resources available at
https://web.archive.org/web/20150110133105/http:/www.epw.senate.gov/public/
index.cfm?FuseAction=Files.View&FileStore id=0ba945cc-f16f-4e95-ab47-8427¢20a9f94; Re-
sponse from Texas Commission on Environmental Quality available at https://web.archive.org/
web/20150110123616/http:/www.epw.senate.gov/public/
index.cfm?FuseAction=Files.View&FileStore id=e3c917db-ccf9-4c22-8d8b-d783458fd5fe.

31At a February 16, 2017 hearing before the Subcommittee, Kevin Sunday, Director of Gov-
ernment Affairs for the Pennsylvania Chamber of Business and Industry, testified, “[n]lew regu-
latory obligations are being handed down faster than it takes to get a permit, and the obliga-
tions have become inordinately complex. State regulators are tied up due to a lack of guidance
coming from federal agencies, and we would encourage Congress to take a hard look at how
natlonal ambient air quality standards are revised and implemented.” See Testimony available

http://docs.house.gov/meetings/IF/IF18/20170216/105582/HHRG-115-IF18-Transcript-
20170216 pdf.

32 During the Committee’s Clean Air Act Forums in 2012, State regulators specifically raised
concerns about the lack of timely implementing regulations and guidance on planning.32 See,
e.g. Response of Martha Rudolph, Colorado Dept. of Public Health and the Environment, avail-
able at https:/energycommerce.house.gov/sites/republicans.energycommerce.house.gov/files/anal-
ysis/CAAforum/20121129/Rudolph.pdf) (“The absence of timely implementation guidance pro-
duces a lack of clarity on [state implementation plan] expectations, and often creates consider-
able uncertainty in the planning process . . .”); see also, e.g. Response of Teresa Marks of the
Arkansas Department of Environmental Quality available at https:/energycommerce.house.gov/
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While this would ensure EPA has an incentive to take timely ac-
tion, this subsection also expressly provides that nothing prevents
States, local, or tribal permitting authorities from imposing more
stringent permitting requirements for preconstruction permit appli-
cations.

Under this subsection, furthermore, new manufacturing and in-
dustrial facilities would continue to be required to install best
available control technology to reduce emissions even where EPA
fails to issue timely implementation regulations. The subsection ex-
pressly provides that it may not be construed “to eliminate the obli-
gation of a preconstruction permit applicant to install best avail-
able control technology and lowest achievable emission rate tech-
nology, as applicable.”

Section 3(e)—Contingency Measures

Currently, the Clean Air Act requires that States and localities
include “contingency measures” in their compliance plans for non-
attainment areas. While “contingency measures” may be reason-
able for “Moderate” or “Serious” nonattainment areas, for “Ex-
treme” ozone nonattainment areas States and localities should be
pursuing all available control measures.33 Currently, however, fail-
ure to include contingency measures in “Extreme” areas may pre-
vent approval of compliance plans. Section 3(e) would simply elimi-
nate the mandate for holding back measures as contingencies in
areas classified as Extreme nonattainment.

Section 3(f), (g)—Plan Submissions and Requirements

Sections 3(f) and (g) clarify that economic feasibility, in addition
to technological achievability, can be taken into consideration in
certain requirements for plans for certain ozone and particulate
matter nonattainment areas.3¢4 These provisions will help to ensure
meaningful consideration of economic feasibility for States and lo-
calities working to implement new standards.

Section 3(h)—Exceptional Events

Section 3(h) would modify the definition of “exceptional events”
in section 319 of the Clean Air Act to include droughts and extraor-

sites/republicans.energycommerce.house.gov/files/analysis/CAAforum/20120731/Marks.pdf) (“Too
often ‘standards’ are promulgated without the technlcal implementation rules in place. This
places States in an extremely difficult position . . .

33 At the legislative hearing on H.R. 806 the Executive Director of the San Joaquin Air Pollu-
tion Control District noted that “[t]he requirement to have contingency measures in areas that
are designed as extreme or classified as extreme nonattainment is actually detrimental to air
quality and getting clean air as rapidly as possible.” He testified this was a “classic case of the
well-intentioned provisions that were included in the Clean Air Act over 25 years ago that are
now leading to unintended consequences . . .” “By definition, a region is classified as extreme
nonattainment if, despite implementing all available control measures, reductions achieved are
not enough to meet the standard. The only way a region can meet the contingency requirements
is to hold back on implementing clean air measures and save them for later as a contingency.
Of course, this would result in delays in cleaning the air and reducing air pollution. As currently
written, the requirements in the Clean Air Act that require extreme areas to include all avail-
able measures to ensure expeditious attainment and the requirement for holding back measures
as contingency are contradictory.”

34 At the legislative hearing on the predecessor bill, H.R. 4775, the Executive Director of the
San Joaquin Air Pollution Control District explained: “Meeting the new standards that approach
background concentrations call for transformative measures that require time to develop and
implement. These transformative measures require new technologies that in many cases are not
yet commercially available or even conceived. . . . In establishing deadlines and milestones, the
Act should be amended to require control measures that lead to the most expeditious attainment
of health based standards while taking into account technological and economic feasibility.”
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dinary stagnation.35 Specifically, this section of the bill would pro-
vide that an exceptional event may include stagnation of air
masses that are not ordinarily occurring, and may also include a
meteorological event involving high temperatures or lack of precipi-
tation.36

Nothing in this subsection does away with the detailed statutory
requirements under section 319 or the procedures and guidelines
that EPA has laid out for demonstrating exceptional events.37 Nor
does anything in the bill do away with requirements to measure air
quality, or to make that air quality data available to the public.

Section 3(i)—Foreign Emissions

Section 3(i) would require that EPA submit a report to Congress
within 2 years on foreign emissions and their impact on compliance
with the NAAQS in the United States. It would also require the
agency to provide information regarding the agency’s procedures
and timelines for disposing of petitions for relief under 179B of the
Clean Air Act, and whether the Administrator recommends any
statutory changes to facilitate more efficient review and disposition
of such petitions.

Currently, the impact of foreign emissions, particularly emissions
transported from outside North America, is not fully understood
but may be significant.3® Further, while States and local air quality

35The “exceptional events” provision seeks to provide relief for areas that may have an ex-
ceedance or violate the standards due to events beyond their control. At the legislative hearing
on H.R. 806, the Administrator for the Air Quality Division of the Wyoming Dept. of Environ-
mental Quality testified: “Wyoming’s experience has been that the exceptional event demonstra-
tion process has been costly and resource intensive. Specifying qualifying events and stream-
lining the process will reduce these costs. . . . When there is no action and exceptional event
demonstrations are ignored, the result is inflated monitored data that misrepresents the pre-
vailing air quality conditions included in modeling, unnecessarily delays permitting, and inac-
curately characterizes air quality for the public.” At the legislative hearing on the predecessor
bill, H.R. 4775, the Director of the Arizona Dept. of Environmental Quality testified: “[TThe
Clean Air Act will regulate an area that exceeds the standard on four days only the same as
an area that exceeds the standard every day. So an area that exceeds the standards on these
four days of the year versus an area that exceeds that standard every single day of the year
get treated the same and that is the reason why you need exceptional events.”

36 At the legislative hearing on the predecessor bill, H.R. 4775, the Executive Director of the
San Joaquin Air Pollution Control District testified: “Currently, the Clean Air Act does not allow
stagnation or lack of precipitation to qualify as exceptional events. The West Coast recently ex-
perienced drought conditions that had not been experienced since the late 1800s with some loca-
tions breaking records over 100 years old. . . . Due to the extreme drought, stagnation, strong
inversions, and historically dry conditions experienced over the winter of 2013/14, the Valley
could not show attainment even if the Valley eliminated all sources of air pollution and had
zero emissions of [fine particulate matter] released into the atmosphere for the following
year. . . . Extraordinary circumstances that arise from 100-year droughts should qualify as ex-
ceptional events.” The Director of the Arizona Dept. of Environmental Quality also testified to
the need for relief relating to exceptional events: “[TThe exceptional events rule is of dubious
value to Yuma County, if not the whole country. Although Arizona has been a national leader
in the development of exceptional event documentation for dust events, the process for docu-
menting and receiving EPA approval of ozone exceptional events has not been explained, will
be almost certainly resource intensive, and is difficult to predict.”

37Clean Air Act Section 319(b) requires a showing that an event has affected air quality in
such a way that there was (i) a clear causal relationship between the specific event and the
monitored exceedance or violation; (ii) the event was not reasonably controllable or preventable;
and (iii) the event was caused by human activity that is unlikely to recur at a particular location
or was a natural event. 42 U.S.C. 7619.

38 At the legislative hearing on H.R. 806 Administrator for the Air Quality Division of the Wy-
oming Dept. of Environmental Quality testified: “By lowering the ozone standard without having
a full understanding of the extent and magnitude of influence that internationally transported
ozone and precursors has on areas in the Western US, placed an unreasonable burden on states
that face impact from international pollution. International contribution also affects regions of
the United States that do not directly border other countries. . . . It would be beneficial to
states for EPA to conduct and review research in the area of long-range international transport
and then translate those findings into the regulatory framework.” At the legislative hearing on
the predecessor bill, H.R. 4775, the Director of the Utah Dept. of Environmental Quality testi-
fied: “International transport can, at times, account for up to 85 percent of the 8-hour ambient
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management agencies have requested relief under Section 179B,
EPA has advised the Committee that only 5 petitions have ever
been granted by the agency. Changes to promote more efficient dis-
position of such petitions would help to ensure that areas, particu-
larly in the Western United States, are not subjected to penalties
and sanctions under the Clean Air Act due to foreign emissions.

Section 3(j)—Ozone Formation and Control Strategies

Section 3(j) would require that the Administrator conduct a study
on the atmospheric formation of ozone and effective control strate-
gies, including with regard to the relative contribution of manmade
and naturally occurring NOx, VOCs, and other pollutants in ozone
formation in urban and rural areas, and with regard to wintertime
ozone, that the study be peer reviewed in accordance with the re-
quirements applicable to highly influential scientific assessments.
Under this subsection, the Administrator is required to submit a
report to Congress describing the results of the study and incor-
porate said results into any Federal rules and guidance imple-
menting the 2015 ozone standards.3°

Section 4—Applicability of Certain Sanctions and Fees

Section 4 limits the applicability of sanctions and fees if certain
nonattainment areas are already imposing the most stringent emis-
sions controls required under the Act, but cannot attain air quality
standards because of emissions that are outside State and local
regulatory control. The provision addresses concerns raised by
State regulators that sanctions and fees intended to incentivize
States and local governments to impose all required controls no
longer make sense for areas in which all such controls—within
their authority—are already in place.4°

ozone concentration in some Western states. Many areas in the West have little chance of identi-
fying sufficient controls to achieve attainment, leading to severe consequences.” In February
2016, EPA held a two-day workshop in Phoenix on background ozone that considered, inter alia,
international transport. For information on the workshop, see https:/www.epa.gov/ozone-pollu-
tion/background-ozone-workshop-and-information.

39 At the legislative hearing on H.R. 806 Administrator for the Air Quality Division of the Wy-
oming Dept. of Environmental Quality testified: “Background Ozone in the Western United
States is not well understood. When EPA proposed the Ozone Standard that was ultimately
adopted in 2015, it largely dismissed the data from the sole high-elevation site in the Denver
urban area case study as an outlier . . . . By omitting that study, EPA failed to adequately con-
sider or characterize background ozone conditions in higher elevations such as Wyoming. With-
out a better understanding of background and what the anthropogenic contribution is, it is dif-
ficult and ineffectual for rural intermountain western states to develop plans that control con-
tributing sources. Background ozone is a reality in the mountain west and likely offsets some
of the emission reductions achieved in the West. At the legislative hearing on the predecessor
bill, H.R. 4775, the Executive Director of Utah’s Department of Environmental Quality testified:
“As a result of these significant [nitrogen oxide] emission reductions, ozone levels have been im-
proving throughout the eastern U.S. Equivalent NOx emission reductions have also been occur-
ring at western power plants . . . and mobile source emission reductions have also been sub-
stantial, but there have not been corresponding decreases in ozone levels in the west.” Further,
“[iln rural areas where biogenic (natural source) emissions are the majority of the inventory . . .
reductions in anthropogenic VOC are unlikely to have any effect on ambient ozone concentra-
tions.” The Director also testified: “Most scientific studies of ozone have focused on summertime
ozone in urban areas; and the summer ozone-formation chemistry is well characterized. Winter-
time ozone, on the other hand, is a relatively new phenomenon, limited to a few isolated basins
in the intermountain west, and its causes are not fully understood.”

40 At the Committee’s Clean Air Act Forums in 2012, the Executive Officer of California’s
South Coast Air Quality Management District commented on Section 185 penalties for areas in
extreme ozone nonattainment: “In the South Coast region, major sources are already subject to
the most stringent controls in the nation, and requirements for existing sources are continuously
updated to reflect technology advances. In our region, the [section 185] fee is fundamentally un-
fair in that ALL stationary sources represent only about 10% of our region’s NOx emissions,
with mobile sources contributing 90%, yet mobile sources are not penalized. Twenty years ago,

Continued
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The provision applies specifically to areas designated as severe or
extreme ozone nonattainment or as serious particulate matter non-
attainment. Under this provision, sanctions under section 179 for
a deficiency in a State implementation plan or penalties under sec-
tion 185 for failure to show the affected areas have attained the
NAAQS by the applicable date will not apply if the State dem-
onstrates that the deficiency or failure is due to emissions beyond
its regulatory control. Such emissions include international and
interstate emissions, emissions from exceptional events, and mobile
source emissions, such as emissions from motor vehicles and other
EPA-regulated engines.

The provision does not affect underlying obligations of State, or
local air pollution control authorities to implement all the meas-
ures within their authority under the Clean Air Act to attain air
quality standards. It also requires States that would use this provi-
sion to renew the demonstrations of their emissions beyond their
regulatory control every five years. And the provision is consistent
with existing Clean Air Act provisions, including section 110(a),
section 126, section 179B, section 182 (h), and section 185 (e),
which provide relief from adverse regulatory consequences for emis-
sions outside of State or local authority to control.

HEARINGS

On March 22, 2017, the Subcommittee on Environment held a
legislative hearing on H.R. 806. The hearing was entitled “H.R.
806, Ozone Standards Implementation Act of 2017,” and the fol-
lowing witnesses testified:

e Sean Alteri, Director, Division of Air Quality, Kentucky
Department of Environmental Protection;

e Marc A. R. Cone, P.E., Director, Bureau of Air Quality,
Maine Department of Environmental Protection;

e Kurt Karperos, Deputy Executive Officer, California Air
Resources Board,;

e Nancy Vehr, Air Quality Administrator, Wyoming Depart-
ment of Environmental Quality;

e Homer Boushey, M.D., Division of Pulmonary/Critical Care
Medicine, University of California, San Francisco; and

e Seyed Sadredin, Executive Director/Air Pollution Control
Officer, San Joaquin Valley Air Pollution Control District.

In the 115th Congress, the Subcommittee on Environment also
held a hearing entitled “Modernizing Environmental Laws: Chal-
lenges and Opportunities for Expanding Infrastructure and Pro-
moting Development” on February 16, 2017. That hearing exam-
ined, inter alia, potential challenges to expanding our nation’s in-

Congress may have assumed that stationary sources would be a bigger percentage of the air
pollution problem than they are; the [section 185] provision is now outdated.” In the legislative
hearing for HR 806, the Executive Director of the San Joaquin Air Pollution Control District
stated for the record: “Through decades of implementing effective air quality strategies, air pol-
lution from San Joaquin Valley businesses has been reduced by over 80% through investment
of over $40 billion by regulated sources. The pollution released by industrial facilities, agricul-
tural operations, and cars and trucks are at historical lows for all pollutants. San Joaquin Val-
ley residents’ exposure to high smog levels has been reduced by over 90%. Unfortunately, after
all this investment and sacrifice, we have reached a point where we cannot attain the federal
standards even if we eliminate all Valley businesses, agricultural operations, or trucks traveling
through San Joaquin Valley. We believe that common sense and fairness dictate that federal
law include an overriding provision in federal law to prohibit imposition of federal sanctions on
local regions, including states, where their inability to attain federal standards is due to pollu-
tion from sources outside their regulatory authority.”
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frastructure and domestic manufacturing that are associated with
the implementation of EPA’s ozone and other national ambient air
quality standards under the agency’s NAAQS program.

In the 114th Congress, the Committee’s Subcommittee on Energy
and Power also held a hearing entitled “H.R. 4775, Ozone Stand-
ards Implementation Act of 2016,” which included provisions sub-
stantially similar to those included in H.R. 806.41 That Sub-
committee also held a hearing entitled “EPA’s Proposed Ozone
Rule” on June 12, 2015, and a joint hearing with the Subcommittee
on Commerce, Trade, and Manufacturing entitled “EPA’s Proposed
Ozone Rule: Potential Impacts on Manufacturing” on June 16,
2015.

In the 113th Congress, the Subcommittee on Energy and Power
also held a hearing entitled “Promoting New Manufacturing Act”
on May 21, 2014. That hearing examined a discussion draft of H.R.
4795, which was introduced by Rep. Scalise on May 30, 2014 and
passed by the House of Representatives on November 20, 2014.
That bill included provisions similar to those reflected in sections
2(a) and 3(d) of H.R. 806 relating to preconstruction permits.

COMMITTEE CONSIDERATION

On June 15, 2017, the Subcommittee on Environment met in
open markup session to consider H.R. 806, and forwarded the bill
to the full Committee, without amendment, by a record vote of 12
ayes and 8 nays. During the markup, two amendments were of-
fered and rejected.

On June 28, 2017, the Committee on Energy and Commerce met
in open markup session to consider H.R. 806. During the markup,
three amendments were offered, of which one was offered and ap-
proved by voice vote, and two were offered and rejected by a roll
call vote. A motion by Mr. Walden to order H.R. 806 reported to
the House, as amended was agreed to by a record vote of 29 ayes
and 24 nays.

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. The following re-
flects the record votes taken during the Committee consideration:

41Witnesses at that hearing included: i) Bryan W. Shaw, Chairman, Texas Commission on En-
vironmental Quality; ii) Seyed Sadredin, Executive Director/Air Pollution Control Officer, San
Joaquin Valley Air Pollution Control District; iii) Misael Cabrera, Director, Arizona Department
of Environmental Quality; iv) Alan Matheson, Executive Director, Utah Department of Environ-
mental Quality; and Ali Mirzakhalili, Director, Division of Air Quality, Delaware Department
of Natural Resources and Environmental Control. EPA also provided a written statement for
the record. See Written Statement of Janet McCabe, Acting Assistant Administrator, Office of
Air and Radiation, EPA available at http:/docs. house. gov/meetlngs/IF/IF03/20160414/104778/
HHRG-114-IF03-Wstate-ShawB-20160414. pdf and Hearing Record, Serial No. 114-134 available
at https:/www.gpo.gov/fdsys/pkg/CHRG- 114hhrg20589/pdf/CHRG 114hhrg20589 pdf.
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 38

BILL: H.R. 806, Ozone Standards Implementation Act of 2017

AMENDMENT: An amendment offered by Ms. Castor, No. 2, to provide that section 2 shall not apply if the
Clean Air Scientific Advisory Committee {inds that the application of subsection (a) could
increase asthma attacks, hospitalization and emergency room visits for those with respiratory
disease or cardiovascular disease, the risk of preterm birth, babies born with low birth weight,
or impaired fetal growth, the risk of heart attacks, stroke, premature death, or reproductive,
developmental, or other serious harms 0 human health.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 29 nays.

REPRESENTATIVE | YEAS | NAYS | PRESENT |REPRESENTATIVE| YEAS | NAYS | PRESENT
Mr, Walden X Mr. Pallone X
Mr. Barton X Mr. Rush
Mr. Upton X Ms. Eshoo
Mr. Shimkus X Mr. Engel
Mr. Murphy X Mr. Green X
Mr. Burgess X Ms. DeGette X
Mrs. Blackburn X Mr. Doyle X
M. Scalise Ms. Schakowsky X
Mr. Latta X Mr. Butterfield X
Mrs. McMorris Rodgers X Ms. Matsui X
Mr. Harper X Ms. Castor X
Mr. Lance X M. Sarbanes X
Mr. Guthrie X Mr. McNerney X
Mr. Olson X Mr. Welch X
Mr. McKinley X Mr. Lujan X
Mr. Kinzinger X Mr, Tonko X
M. Griffith X Ms. Clarke X
M. Bilirakis X Mr. Loebsack X
Mr. Johnson X M. Schrader X
Mr. Long Mr. Kennedy X
Mr. Bucshon X Mr. Cardenas
Mr. Flores X Mr. Ruiz X
Mrs. Brooks X Mr, Peters X
Mr. Mullin X Ms. Dingell X
Mr. Hudson X
Mr. Collins X
Mr. Cramer X
Mr. Walberg X
Mrs. Walters X
Mr. Costello X
Mr. Carter X

06/28/2017
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COMMITTEE ON ENERGY AND COMMERCE -- 115TH CONGRESS
ROLL CALL VOTE # 39

BILL: H.R. 806, Ozone Standards Implementation Act of 2017

AMENDMENT: An amendment offered by Mr. McNerney, No. 3, to strike section 5 (related to funding).

DISPOSITION: NOT AGREED TO, by a roll call vote of 23 yeas and 29 nays.

REPRESENTATIVE | YEAS | NAYS | PRESENT |REPRES